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RECENT CASES 435 

Negligence — Trial — Instructions — Language. — Devine v. Northwest- 
ern Elevated R. R., 107 N. E. (III.) 118.— Held, the words "due and 
proper care and caution," "negligence," and "due and ordinary care," 
used in instructions to the jury, are not misleading and need not be 
defined unless requested. 

In negligence cases though the plaintiff may charge negligence in gen- 
eral terms, yet the instructions submitting negligence to the jury must 
be specific. Schaaf v. St. Louis Box Co., 140 S. W. (Mo. App.) 1197. 
That is, the negligence charged in the instruction must be limited to 
the negligence alleged in declaration. Presley v. Kinlock Telephone Co., 
158 111. App. 220; Smith v. Illinois Collieries Co., 155 111. App. 148. 
The instruction must specify what the negligent acts were. Raybourn 
v. Phillips, 140 S. W. (Mo. App.) 977; Clancy v. N. Y., N. H. & H. 
R. R., 112 N. Y. Supp. 541. And it must not limit the necessity for the 
exercise of ordinary care to the precise time when injury occurred. 
Goldblatt v. Brocklebank, 166 111. App. 315. It must never make the 
juror the standard of what is a prudent person. City of Americus v. 
Johnson, 2 Ga. App. 378; 58 S. E. 518. As to the question whether the 
court must define the word "negligence" or "ordinary care" in its 
charge, there is some conflict of authority. Some cases hold that such 
definition is not necessary. B. & N. O. R. R. v. Barry, 98 Tex. 248; 
Sweeney v. Kansas City R. R., 150 Mo. 385; O'Leary v. Kansas City, 
127 Mo. App. 77. Others hold the contrary view. May v. Hahn, 22 
Tex. Civ. App. 365; Covington Saw Mill Co. v. Drexilins, 120 Ky. 493. 
In the case of Birmingham Light &■ Power Co. v. Jackson, 9 Ala. App. 
588, 63 So. 782, it was held that the lower court erred in refusing to 
define "wantonness" where the complaint charged "wantonness" and 
there was evidence to sustain such charge. But it has been held that 
it is not necessary to use the words "negligent" or "negligence" at 
all where the instruction submits a series of acts amounting to negligence 
as a matter of law and which directs the jury to find for the plaintiff 
on finding that those acts were committed. Prash v. Wabash R. R.. 
132 S. W. (Mo. App.) 57; Bolger v. Kansas City Material Co., 157 
S. W. (Mo. App.) 87. As a practical matter it would seem that the 
words "negligence" and "ordinary care" conveyed a definite enough 
meaning to most minds to suffice without judicial definition. 



Public Service Companies — Property — Franchise. — Public Service 
Gas Co. v. Public Utility Com'rs et al., 92 Atl. (N. J.) 606. — Held, 
in determining the total valuation of a public service company to fix 
the rate at which it must sell gas to enable it to earn a reasonable 
income on its property, the franchise of the corporation must be included 
in the property of the corporation. Walker, Ch. J., Trenchard, Kalisch, 
and Terhume, JJ., dissenting. 

Corporate franchises are, by the great weight of authority, property of 
the corporation. New Orleans City etc. R. R. v. New Orleans, 143 U. S. 
192; San Jose Gas Co. v. January, 57 Cal. 614; People v. Deehan, 153 
N. Y. 528. Contra, Bank v. Hines, 3 Oh. St. 1. Being property, it cannot 



